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 The social dynamics that stand up in recent times 
maintain to amplify so all of sudden that it has caused 
the formation of intense opposition schemes in all 
factors of life that involve stakes and social forces. 
Conflicts, disputes, and argumentative debates are one 
of the efforts made through humans to defend their 
stance and popularity inside the approach of 
conducting an hobby. Disputes stand up due to the 
truth there are several interests that conflict with 
every one of a kind. Basically, dispute resolution can 
be finished in  methods, what's generally used is 
dispute resolution via the courts, then with the 
development of human civilization, dispute resolution 
outside the court has moreover advanced. The hassle is 
how the implementation of mediation outdoor the 
court is connected to Supreme Court Regulation 
Number 1 of 2016 concerning Mediation Procedures 
in Court and the way binding prison pressure is to the 
legal products because of mediation outdoor the court 
docket docket. The technique approach used is 
normative juridical approach. The result of the studies 
is article 36 wherein the parties without or with the 
help of a certified Mediator who efficiently treatment 
disputes outdoor the Court with a Settlement 
Agreement can put up a Settlement Agreement to the 
prepared Court to achieve a Settlement Deed by means 
of submitting a lawsuit and attached with a 
Settlement Agreement and files as evidence that 
suggests the legal relationship of the Parties with the 
object of the dispute and the peace agreement due to 
the mediation technique out of doors the court docket 
docket is best an regular settlement but in fact it's 
miles all sufficient and is finality. 

   
 

I. Introduction 
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The social dynamics that arise nowadays continue to develop so hastily 
that it has caused the formation of extreme opposition schemes in all factors of 
lifestyles that contain stakes and social forces. The extra hard it's miles for 
humans to make ends meet, the more factual signs and symptoms could be 
proven in the direction of the emergence of the seeds of war inside the social 
which in the next stage will inspire the birth of positive understandings, 
including the perception of egoism, materialism, and individualism within the 
structure of worldwide society. Social situations like this could be one of the 
causes of warfare and tension because of disruption of social stability and lack 
of expertise values within the scope of between people. Different. With the 
emergence of conflicts, the law performs crucial function in resolving conflicts. 

Conflicts, disputes, and argumentative debates are one of the efforts made 
with the aid of humans to maintain their stance and popularity inside the way 
of accomplishing an interest. Disputes arise because of the fact there are various 
pastimes that struggle with every distinct. Counter-powerful conduct has 
increasingly more created an inclination for each character who is in war to 
continue to exist and try and control each other with all efforts of international 
members of the family, negotiation or via using the use of formal criminal 
techniques that have been provided thru the state through litigation forums. 
The growing complexity of human hobbies in civilization increases the high 
potential for disputes to stand up amongst human beings and between 
businesses inside sure social populations. The emergence of disputes is difficult 
to keep away from, even the extent of possibility cannot be removed to zero. 
Law and its supporters as a part of social institutions that have the nature of 
regulating and developing order are in truth no longer able to suppress the 
expansion of social phenomena which suggest capacity conflicts. In addition, 
while considered from the feature of regulation that has been recognized to 
date, mainly law as a way of controlling society (social control), as a device of 
social engineering (a tool of social engineering). Efforts made through of 
humans to hold social harmony are via of increasing the settlement of these 
disputes via methods which is probably less complicated, extra and directed. 

Basically, dispute resolution can be done in  tactics, what is usually used is 
dispute resolution through the courts, then with the improvement of human 
civilization, dispute selection outside the court docket has additionally 
advanced. The method of resolving disputes via the courts produces an 
antagonistic selection that has not been able to encompass commonplace 
interests, because it produces a win-lose answer selection, with the triumphing 
and losing events, on the one they will revel in however they'll, simply so it can 
cause a cutting-edge hassle between the activities to the dispute. Not to mention 
the dispute selection this is gradual, takes a long term, and costs are 
extraordinarily more high priced. 

The procedure resolving disputes outside the court docket results in a 
"win-win answer" settlement due to the fact the agreement of disputes outdoor 
the courtroom is through agreement and deliberation among the events so that 
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you can produce a joint choice this is proper to both parties, and the ensuing 
desire can be guaranteed secrecy of the events' disputes due to the there can be 
no obligation for the trial way to be open to the public and posted. Dispute out 
of court docket is usually referred to as Alternative Dispute Resolution (ADR). 

One of the dispute resolution through ADR is mediation. Mediation is the 
system with the useful resource of which the disputing occasions hire a 
unbiased 1/three party to assist them in discussing a settlement and try to steer 
the parties to negotiate a agreement and dispute. The predominant intention of 
mediation is compromise in resolving a dispute. Mediation is a process this is 
personal, distinct (not uncovered) and cooperative in solving issues. Mediation 
is a non violent manner of resolving disputes this is appropriate, effective, and 
might open wider get entry to to the occasions to achieve a fine and just 
settlement. 

Meanwhile, in Indonesia, they've stated and recognized mediation as an 
alternative to dispute decision since the issuance of Supreme Court Regulation 
(PERMA) Number 2 of 2003 which changed into later modified by means of 
Supreme Court Regulation (PERMA). Number 1 of 2008 and in the long run 
replaced with the aid of using Supreme Court Regulation (PERMA) Number 1 
of 2016 regarding Mediation Procedures in Courts that is the implementation of 
the Civil Procedure Code Article 130 Herziene Inlandsch Reglemen (HIR) 
which applies to Java and Madura and Article 154 Rechtsreglemen voor de 
Buitengewesten (RBg) which applies to regions outdoor Java and Madura, 
which in essence implies peace efforts in resolving disputes. Article one 
hundred thirty HIR states that,if on that appointed day, each events come, then 
the district courtroom tries to reconcile them.If such reconciliation takes area, 
then a deed is drawn up concerning this count number on the time of the 
session, inside the names of which both events are required to fulfill the 
agreement made; then the letter (deed) will be legitimate and may be done as 
an ordinary judge's decision.Judges do not right now resolve instances thru 
courtroom court cases (litigation), however should first are searching for 
mediation. Mediation is an duty that need to be taken by using judges in 
figuring out instances in court. 

The presence of Supreme Court Regulation (PERMA) Number 1 of 2016 
concerning Mediation Procedures in this Court is a refinement of the preceding 
Supreme Court Regulation (PERMA), particularly Supreme Court Regulation 
(PERMA) Number 1 of 2008 as it has not been greatest in assembly the desires 
of a greater green mediation and able to increase the achievement of mediation 
in court docket. PERMA Number 1 of 2016 recognizes partial agreement of 
events worried in a dispute or settlement on a number of the item of the 
dispute. In evaluation to PERMA No. 1 of 2008, where if only a few occasions 
agree or do not attend mediation, it's miles considered deadlocked (failed). 

Article 1338 paragraph (three) of the Civil Code states: "An agreement 
need to be done in unique faith". This article method that the agreement that 
has been agreed upon via the usage of the events must be completed in 



Pena Justisia: 
Vol. 22, No 3  Dese 2023 [PENA JUSTISIA: MEDIA KOMUNIKASI DAN KAJIAN HUKUM] 

 

 

 

 

 

 

 

 

 

accordance with decency and justice. Theoretically, the principle of top notch 
religion can be divided into, subjective proper religion, particularly before the 
settlement is carried out the events want to reveal honesty. Usually subjective 
genuine faith exists at the negotiation degree, wherein the parties brazenly offer 
actual information about who they're via offering proof within the form of 
documents about themselves and the alternative birthday celebration is obliged 
to take a look at it carefully. 

Then it pertains to the problem of genuine faith law, in PERMA Number 1 
of 2008 the elaboration is not as specific as in PERMA Number 1 of 2016. 
Furthermore, it regulates the problem of the responsibility of the events to 
attend mediation conferences without or with prison recommend, unless there 
is a legitimate cause. In addition, the presence of Supreme Court Regulation 
(PERMA) Number 1 of 2016 is expressly imagined to provide fact, justice, order 
and smoothness in the peace manner of the events in resolving civil disputes. 
This try is carried out with the aid of the usage of intensifying and integrating 
the mediation method into court docket docket strategies. Thus, mediation 
becomes very important and is an vital part of the litigation way in court 
docket. 

From the reason above, the query arises whether desirable religion in 
PERMA No. 1 of 2016 affects the manner and fulfillment of mediation, to the 
effect on the judge's choice if the mediation fails and determines that one of the 
events is not in excellent religion and proceeds to the subsequent trial system. 
Bearing in mind that in civil regulation itself accurate faith is the most vital 
component for judges to make choices. When regarded explicitly, the Supreme 
Court Regulation (PERMA) Number 1 of 2016 is an implementation of the Civil 
Procedure Code (HIR and RBg), but, the Supreme Court Regulation (PERMA) 
Number 1 of 2016 nonetheless has conflicts with the Civil Procedure Law 
regulated within the HIR and Rbg, among others as follows: 
1) A birthday celebration who's declared to don't have any proper intentions, 

even though within the essential case wins, continues to be sentenced to pay 

mediation fees. 

2) If the plaintiff is asserted to haven't any top intentions, then the claim is 

declared no longer regular or niet ontvankelijke verklaard (NO) despite the 

fact that formally the declare is accurate and there is no legal remedy. 

3) The mediator choose can come to be the inspecting choose for the case, even 

though the mediation information need to be destroyed. 

Various tries through the judicial government in Indonesia to bridge the 
issue of resolving civil disputes thru mediation have as much as no longer been 
maximized. This is due to the reality that mediation as a procedural presenting 
ends within the precept of simple, rapid and low-price dispute decision, which 
correlates with efforts to avoid the buildup of cases thru the court docket docket 
technique and on the identical time optimizes the judiciary via integrating 
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mediation into the court docket machine. Has no longer proven massive 
development. The percent of a success dispute choice through mediation stays 
very small. 

In mediation, the events have the possibility to decide and affect the 
method and consequences primarily based on a consensus mechanism or 
consensus of the events with the assist of a independent birthday party. This 
precept is called self-dedication, particularly the events have the right or 
authority to determine in the feel of accepting or rejecting the whole lot in the 
mediation manner. In accordance with the elucidation of Article 6 of Law 
Number 30 of 1999, civil disputes or versions of opinion may be resolved 
through the parties through opportunity dispute decision primarily based on 
genuine religion and setting apart litigation. 

The events to the dispute then the trouble may be resolved via mediation 
via deliberation to reach a consensus (non-litigation) and produce a peace deed, 
so the peace deed is legally binding on each events. Therefore, each celebration 
has an obligation to conform with everything they have got produced at some 
stage in the mediation which has been made within the form of a peace deed. 

According to Article a hundred thirty paragraph (2) HIR the peace deed 
has the same legal stress as a legal force that has everlasting criminal pressure, 
Article one hundred thirty paragraph (3) additionally provides that a court 
choice that takes place due to the fact a court docket deed isn't capable of 
enchantment, and because it has been has everlasting crook strain, then in 
keeping with Article 195 HIR if one of the occasions denies it simplest desires to 
be requested for execution to the courtroom docket. 

However, the peace deed that has been agreed upon with the aid of the 
events to the dispute isn't always continually obeyed and applied. Sometimes 
because in truth they may be not quite happy with the following peace deed, 
the birthday party who feels aggrieved attempts to locate loopholes simply so 
his wish is done, even through way of committing violations of current and 
orderly jail standards. 

Apart from that, in fact thus far there are though limitations in wearing 
out mediation strategies done through the events in resolving civil disputes via 
the courts and outdoor the court docket, especially in the software of the 
principle of right faith. Therefore, efforts are had to provide justice to the events 
in wearing out mediation procedures thru the court or outside the court docket 
docket, so the author is interested in discussing the software of the precept of 
appropriate religion in wearing out mediation inside the practice of settling 
civil instances and pouring it into a piece of writing with the identify Juridical 
Review of Legal Products Out of Court Mediation Results Connected to 
Supreme Court Regulation Number 1 of 2016 Concerning Mediation 
Procedures in Court 

 
2. Research Method 
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Soerjono Soekanto, said that the normative juridical approach is legal 
studies that uses posted literature and secondary sources along with principles 
as a basis for discussion. In addition, the authors reviewed applicable court 
choices and guidelines. The software of spousal assist laws in various nations is 
examined the use of this technique.To examine greater about this difficulty, a 
case study become carried out. Juridical standardization targeted on felony 
exploration of writing via a overview of decided on data and assets of writing is 
used for this case or system assessment. The descriptive-analytic specification of 
this studies, which has a normative-orientated equity framework, offers an 
overview of the cutting-edge demanding situations. This studies examines 
information from 3 tiers of felony research: secondary, primary, and tertiary. 
We used secondary facts from on-line databases and bodily library collections 
to finish our studies. Literature review consists of analyzing, quoting, and 
reading research assets within the shape of record research to determine 
research targets and instructions. One of the strategies of studying clinical 
obligation within the context of prison science on strategies for making criminal 
choices that comprise arguments and logical motives on the idea of the reasons 
made is a qualitative analysis of statistics gathered based on legal reasoning 
strategies. 

 
3. Results and Discussion 

1. The implementation of mediation outside the court is connected 
with the Supreme Court Regulation Number 1 of 2016 concerning Mediation 
Procedures in Court 

The method of resolving disputes thru mediation ambitions to enable the 
disputing parties to speak about their variations privately with the help of a 
impartial 1/3 party (mediator). The mediator helps the events to understand 
the views of the opposite parties in terms of the problems in dispute, after 
which allows them make an goal assessment of the general scenario or situation 
this is presently taking vicinity for the duration of the negotiation method. So 
the mediator must stay neutral, usually hold true relations, talk the language of 
the parties, listen actively emphasizing potential advantages, minimizing 
variations and emphasizing similarities, which pursuits to assist the parties 
negotiate better on the resolution of a dispute . 

The use of mediation as part of the initial procedure of resolving civil 
disputes in courtroom is a step to interpret practically the embodiment of the 
provisions at the duty of a choose to reconcile the events to a dispute, as 
stipulated in Article a hundred thirty HIR/154 RBg.In addition to the life of 
needs and duties to reconcile the parties to the decide at some stage in the 
process of settling cases earlier than the assembly that's practiced thru the 
mediation method. MA-RI's coverage of imposing mediation in the case manner 
on the Court is likewise based totally on several practical motives. A experience 
of justice cannot handiest be received through a litigation procedure, however 
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also through a method of deliberation to attain a consensus through the events. 
With the enactment of mediation into the formal justice machine, justice seekers 
in wellknown and disputing events especially can first are trying to find a 
settlement of their disputes through a deliberative consensus method assisted 
with the aid of a mediator referred to as a mediator. Even if in truth they have 
got long past thru a system of deliberation to attain a consensus before one of 
the events brings the dispute to court docket, the Supreme Court nonetheless 
considers it vital to oblige the events to make peace efforts assisted by means of 
a mediator, not best due to the provisions of the relevant procedural law, 
specifically HIR and RBg, calls for the decide to first reconcile the parties before 
the figuring out procedure starts, but additionally because of the view, that a 
better and more fine settlement is a settlement system that offers an opportunity 
for the parties to at the same time seek and discover a final final results. Fourth, 
the institutionalization of the mediation procedure into the justice gadget can 
strengthening and maximizing the feature of court docket institutions in 
dispute resolution. If in the past the feature of the courtroom organization that 
became extra prominent turned into the feature of deciding, with the enactment 
of the PERMA on Mediation it's far hoped that the function of reconciling or 
mediating can cross hand in hand and be in balance with the feature of figuring 
out. It is hoped that the PERMA on Mediation can inspire a exchange within the 
angle of actors within the civil justice method, particularly judges and 
advocates, that court docket institutions do no longer handiest determine, but 
also reconcile. PERMA on Mediation presents pointers for achieving peace. 

In terms of carrying out mediation outdoor the court docket, it refers to 
the Supreme Court Regulation of the Republic of Indonesia Number 1 of 2016 
regarding Mediation Procedures in Court, particularly article 36 and article 37. 

2. The power of law is binding on legal products resulting from 
mediation outside the court 

The occurrence of criminal members of the family among human beings 
creates prison activities, specifically sports which have crook outcomes. Legal 
consequences are the consequences given via way of law for an action of a 
felony scenario. Three Legal family members which could supply rise to these 
prison outcomes, in reality, regularly cause a dispute. A dispute must be 
resolved by way of the parties to repair felony family members just so rights 
and responsibilities may be completed nicely. Dispute resolution moreover 
goals to achieve the fairest justice viable. Currently, within the software of 
relevant law in Indonesia, there are  kinds of dispute resolution, specifically 
litigation and non-litigation.  

Settlement of disputes finished outdoor the court docket or called non-
litigation. Non-litigation provisions, amongst others, are regulated in Law No. 
30 of 1999 concerning Arbitration and Alternative Settlements. Settlement of 
disputes via non-litigation is finished thru deliberation for consensus and the 
effects of struggle or dispute decision are amicable. The blessings of non-
litigation are the confidentiality of the parties' disputes, can keep away from 
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delays due to procedural and administrative subjects, the events can choose out 
an skilled 0.33 party in line with the historical beyond of the hassle. However, 
there's a weak spot of non-litigation, especially the agreement made thru the 
activities isn't always executorial. In resolving disputes via non-litigation, there 
are various sorts of agreement, considered one of that is mediation. 

Mediation is a manner based totally on "appropriate faith" wherein the 
disputing occasions carry suggestions thru which channels the dispute may be 
resolved through the use of the mediator, because of the reality they themselves 
are not capable of achieve this. Through this freedom, it is possible for the 
mediator to provide an revolutionary solution through a shape of settlement 
that can not be carried out by means of way of the courtroom docket, however 
the activities to the dispute gather collectively beneficial benefits. The mediator 
as a 3rd party who g impartial or "mediator" whose venture is most effective to 
help the disputing parties in resolving their problems and does not have the 
authority to make choices. In special words, the mediator right here best acts as 
a facilitator. With mediation, it's far hoped that a assembly point may be 
reached for resolving issues or disputes faced through the activities, that allows 
you to then be set forth as a joint agreement.  

The affirmation of mediation is stated in Article 1 factor (1), particularly; 
"Mediation is a way of resolving disputes through a negotiation method to 
accumulate an settlement among the Parties assisted with the useful resource of 
the Mediator." Mediation is finished to clear up disputes most of the parties 
through way of concerning a unbiased and unbiased 0.33 celebration. 
Mediation can lead the events to the realization of a everlasting and sustainable 
peace settlement, considering that agreement through mediation locations each 
events in the same position. Mediation has  stages, specially the pre-mediation 
degree and the mediation technique diploma. The events have to undergo the 
mediation manner in suitable faith. One celebration may additionally withdraw 
if the opposing birthday party mediates in horrific faith, this is according with 
what's stated in Article 7 of the Perma Mediation. Nevertheless, the position or 
felony fame of the peace agreement this is produced through mediation outside 
the court docket does now not have specific criminal strain, but is handiest an 
normal agreement, in this situation the Peace Agreement.  

Its prison pressure best has binding electricity and evidentiary strength 
but does not have executorial electricity. The events consequently ought to 
improve the popularity of the peace settlement to a peace deed simply so it may 
have definite criminal pressure and is executorial in nature. The peace 
settlement at the way to be reinforced proper right into a peace deed should 
undergo the court because of the fact this has been explained in Article 36 
paragraph (1) of the Perma Mediation. A peace settlement that is not reinforced 
right into a peace deed although it is simplest an normal settlement however 
may be used as a guide for the occasions, because the events have agreed with 
every special. 
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 Referring to the define above, that the events have reconciled and 
acquired a peace agreement that have become achieved with a licensed 
mediator. However, its reputation does now not have executorial powers, so 
the occasions desire to elevate the recognition of the peace settlement to a peace 
deed. Even although the region of the peace agreement because of the 
mediation technique out of doors the court is handiest as an normal settlement, 
in truth it's miles all enough and is finality. 

4. Conclusion 

    Implementation of Out-of-Court Mediation is Connected to Supreme 
Court Regulation Number 1 of 2016 Concerning Mediation Procedures in Court, 
namely regarding article 36 whereby the events without or with the assist of a 
licensed Mediator who effectively remedy disputes outside the Court with a 
Settlement Agreement can put up a Settlement Agreement to the court docket 
that criminal to acquire the Deed of Settlement via the usage of filing a lawsuit 
and linked with the Settlement Agreement and files as evidence displaying the 
criminal courting a few of the Parties and the item of the dispute. The Case 
Examining Judge in advance than the Parties will most effective beef up the 
Settlement Agreement to turn out to be a Settlement Deed, it need to be 
suggested thru the Case Examining Judge in a session open to the public no later 
than 14 (fourteen) days from the date the lawsuit is registered. A replica of the 
Peace Deed as stated in paragraph (four) want to be submitted to the Parties on 
the equal day due to the fact the wording of the Peace Deed. 

The strength of regulation is binding on criminal merchandise due to 
mediation outdoor the court docket docket, particularly as Article 1 amount (1), 
specifically; "Mediation is a manner of resolving disputes through a negotiation 
method to gain an settlement many of the Parties assisted thru the Mediator. 
Mediation is completed to remedy disputes the various events with the aid of 
associated with a impartial and independent 0.33 party. Mediation can lead the 
occasions to the belief of a permanent and sustainable peace settlement, 
considering that agreement via mediation places both parties inside the equal 
role. Its felony pressure first-class has binding energy and evidentiary energy but 
does now not have executorial electricity. The parties therefore must enhance the 
reputation of the peace settlement right into a peace deed in order that it can 
have particular criminal pressure and is executorial in nature. Other. So that the 
peace agreement attributable to the mediation procedure outside the court 
docket is pleasant an normal agreement however in truth it is all sufficient and is 
finality. 
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